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This is in response to your letter dated January 102012 concerning the

shareholder proposal submitted to Morgan Stanley by Francois Swanepoel Copies of

all of the correspondence on which this response is based will be made available on our

website at hnp//www.sec.gov/divisions/corpfinlcf-noaction/14a-8.shtml For your

reference brief discussion of the Divisions informal procedures regarding shareholder

proposals is also available at the same website address

Enclosure

cc Francois Swanepoel
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February 14 2012

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Morgan Stanley

Incoming letter dated January 10 2012

The proposal relates to the chainnan of the board

There appears to be some basis for your view that Morgan Stanley may exclude

the proposal under rule 14a-8f We note that the proponent appears to have failed to

supply within 14 days of receipt of Morgan Stanleys request documentary support

sufficiently evidencing that he satisfied the minimum ownership requirement

continuously for the one-year period as of the date he submitted the proposal as required

by rule 14a-8b Accordingly we will not recommend enforcement action to the

Commission ifMorgan Stanley omits the proposal from its proxy materials in reliance on

rules 14a-8b and 14a-8f In reaching this position we have not found it necessary to

address the alternative bases for omission upon which Morgan Stanley relies

Sincerely

Carmen Moncada-Terry

Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDJRES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240 14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to itby the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents reresentativØ

Although Rule 14a-8k does not require any communications from shareholders to the

CommissIons stafl the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy rev ew into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinationsreached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

prOponent or any shareholder of acompany from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material
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January 10 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington D.C 20549

via email shareholderproposalsiIsec gov

Ladies and Gentlemen

On behalf ofMorgan Stanley Delaware corporation the Company and in

accordance with Rule 14a-8j under the Securities Exchange Act of 1934 as amended the

Exchange Act we are filing this letter with respect to the shareholder proposal dated

November 28 2011 the Proposal submitted by Francois Swanepoel the Proponent

and received by the Company on December 2011 for inclusion in the proxy materials Morgan

Stanley intends to distribute in connection with its 2012 Annual Meeting of Shareholders the

2012 Proxy Materials The Proposal and related correspondence are attached hereto as

Exhibit and Exhibit respectively

We hereby request confirmation that the Staff of the Division of Corporation Finance the

Staff will not recommend any enforcement action if in reliance on Rule 14a-8 Morgan

Stanley omits the Proposal from the 2012 Proxy Materials In accordance with Rule 14a-8j

this letter is being filed with the Securities and Exchange Commission the Commission not

less than 80 days before Morgan Stanley plans to file its definitive proxy statement

Pursuant to Staff Legal Bulletin No 14D CFShareholder Proposals November

2008 question we have submitted this letter and any related correspondence via email to

shareholderproposals@sec.gov Also in accordance with Rule 14a-8.j copy of this

submission is being sent simultaneously to the Proponents as notification of the Companys

intention to omit the Proposal from the 2012 Proxy Materials This letter constitutes the

Companys statement of the reasons it deems the omission of the Proposal to be proper

NY 14 17/106/2012 PROXY/No Action Letter Swanepoel Proposal.doc



THE PROPOSAL

The Proposal asks that the shareholders of the Company adopt the following resolution

Resolved that The position of CEO and Chairman of the Board be

separated Practice good corporate governance by doing all that is

necessary to keep the positions in people as appose to only person

urge each owner of our great company to vote FOR this important

proposal

REASONS FOR EXCLUSION OF PROPOSAL

The Company believes that the Proposal may be properly omitted from the 2012 Proxy

Materials pursuant to

Rule 4a-8f because the Proponent failed to provide adequate proof of ownership to

satisfy Rule 14a-8b

Rule 14a-8i2 because the Proposal would if implemented violate Delaware law

Rule 14a-8il because the Proposal deals with matter that is not proper subject for

action by stockholders under Delaware law and

Rule 14a-8i6 because the Company lacks the power to implement the Proposal

The Company may omit the Proposal pursuant to Rule 14a-811 because the

Proponent failed to provide adequate proof of ownership to satis1r Rule 14a-8b

within the required period of time

Rule 4a-8b promulgated under the Exchange Act requires that in order to be eligible to

submit proposal for inclusion in the Companys proxy statement proponent must have

continuously held at least $2000 in market value or 1% of the companys securities entitled to

be voted on the proposal at the meeting for at least one year by the date you submit the proposal

You must continue to hold those securities through the date of the meeting and if proponent is

not the record holder of the securities the proponent must provide written statement from the

record holder of proponents securities usually broker or bank verifying that at the

time proponent submitted or her proposal proponent continuously held the

securities for at least one year

The Proponent is not currently the registered holder on the Companys books and records

of any shares of the Companys common stock and has not provided adequate proof of

ownership The Proponent in the Proposal itself states hold my shares in an account with TD

Ameritrade however the Proposal was not accompanied by written statement from TD

Ameritrade to such effect See Exhibit On December 16 2011 the Company sent

deficiency notice to the Proponent alerting the Proponent of the need for satisfactory verification

of the Proponents ownership of the Companys common stock as well as the need for

statement that the Proponent intends to hold his shares through the date of the annual meeting of

stockholders On December 17 2011 the Company received letter from the Proponent by
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email providing written statement that the Proponent intends to hold his shares through the date

of the annual meeting of stockholders and informing the Company that the Proponent would

provide the necessary proof of ownership as soon as he receives such proof from TD Ameritrade

On December 23 2011 the Company received letter by email from the Proponent containing

brokers statement from TD Ameritrade providing confirmation of purchase on January 26
2007 of 208 shares of the Companys common stock See Exhibit However the statement

from TD Ameritrade does not state that the Proponent continuously held shares in the amount of

at least $2000 market value of the Companys securities for the one-year period prior to

submission of the Proposal or indeed provide any evidence of continuity of holding

Because the TD Ameritrade statement omits any reference to continuous ownership for

one-year period the Proponent has failed to establish that he has continuously held the

requisite securities for at least one year as of the date he submitted the Proposal Staff Legal

Bulletin 14F Part Common errors shareholders can avoid when submitting proof of

ownership to companies October 18 2011 Accordingly the Proposal is properly excludable

under Rule 14a-8f1

The Company may omit the Proposal pursuant to Rule 14a-8i2 because the

Proposal would if implemented violate Delaware law

Rule 4a-8i2 permits the omission of proposal when the proposal would if

implemented cause the company to violate any state federal or foreign law to which it is

subject The Proposal would if implemented violate the General Corporation Law of the State

of Delaware the DGCL in number of respects

First Section 141a of the DGCL provides that the business and affairs of every

corporation organized under this chapter shall be managed by or under the direction of board of

directors except as may be otherwise provided in this chapter or in its certificate of

incorporation The Proposal would commit the Companys Board of Directors the Board to

subordinate their fiduciary duties to act in the best interest of the Company and its shareholders

to supervening duty to act in the manner dictated by the Proposal that is to remove the

current Chairman from office and to refrain from electing any other person to the office of both

Chairman and Chief Executive Officer Because implementation of the Proposal would thus

restrict and infringe on the Boards exercise of its fiduciary duties and managerial authority and

could result in the Board violating its fiduciary duties the Proposal would if implemented

violate Section 141a of the DGCL as it has been interpreted by the Delaware courts See the

opinion of Richards Layton Finger P.A Delaware counsel to the Company Richards

Layton attached as Exhibit to this effect

Second Section 142a of the DGCL expressly authorizes the board of directors to

determine the titles and duties of the officers who will execute the day-to-day business of the

corporation Every corporation organized under this chapter shall have such officers with such

titles and duties as shall be stated in the bylaws or in resolution of the board of directors which

is not inconsistent with the bylaws Section 142a also expressly provides that

number of offices may be held by the same person unless the certificate of incorporation or

bylaws otherwise provide The Proposal is neither an amendment to the Companys certificate
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of incorporation nor an amendment of its bylaws and therefore implementation of the Proposal

would violate Section 142a of the DGCL because it would prohibit person from holding both

the Chairman and Chief Executive Officer positions without such prohibition being reflected in

the Companys certificate of incorporation or bylaws See Exhibit for the opinion of Richards

Layton to this effect

Third Sections 142a and of the DGCL grant board of directors the power to

determine the officers of the corporation and permit such authorization to be limited by

provision in the bylaws of the corporation However the Proposal is not an amendment to the

bylaws Therefore the Proposal if implemented would violate Sections 142a and of the

DGCL because it would restrict the authority of the Board to select the Chairman and Chief

Executive Officer of the Company without such restriction being reflected in the Companys

certificate of incorporation or bylaws See Exhibit for the opinion of Richards Layton to this

effect

Fourth the Proposal if implemented would violate Section 142 because it would mandate

the removal of the Companys current chairman because he is also the Companys Chief

Executive Officer Removal from the Board of the authority to select the Companys Chairman

would violate well established Delaware case law See Exhibit for the opinion of Richards

Layton to this effect

Fifth the Proposal would if implemented violate the Companys bylaws Section 4.01 of

which provides The officers of the shall be elected by the and shall consist

of Chairman of the Board Chief Executive Officer... Any number of offices may be

held by the same person unless otherwise prohibited by law the of Incorporation or

these and Section 4.02 of which provides The elected officers of the

shall be elected annually by the at the regular meeting of the held after each

annual meeting of stockholders The Proposal would violate these provisions by removing from

the Board the power to determine that the same person should simultaneously hold the offices of

Chairman and Chief Executive Officer contrary to the express permissive language of Section

4.01 requiring the Board to remove the current Chairman and limiting the Boards ability to

select Chairman going forward Because the Proposal conflicts with the Companys bylaws it

is contrary to Delaware law See Exhibit for the opinion of Richards Layton to this effect

The Company may omit the Proposal pursuant to Rule 14a-8i1 because it deals

with matter that is not proper subject for action by stockholders under Delaware

law

The Proposal is not proper matter for shareholder action under the laws of Delaware

the jurisdiction in which the Company is incorporated Accordingly we believe that the

Company may properly exclude the Proposal under Rule 14a-8i1

Rule 4a-8il allows company to omit from its proxy materials shareholder proposals

that are not proper subject for action by shareholders under the laws of the jurisdiction of the

companys organization In this regard the note to Rule 14a-8il provides in part that
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depending on the subject matter some proposals are not considered proper under state law if

they would be binding on the company if approved by shareholders and the Staff has

consistently permitted the exclusion of stockholder proposals mandating or directing

companys board of directors to take certain action inconsistent with the discretionary authority

provided to boards of directors under state law pursuant to Rule 4a-8i See Bank of

America February 24 2010 MGM Mirage February 2008 Cisco Systems Inc July 29

2005 Constellation Energy Group Inc March 2004 Philips Petroleum Company March

13 2002 Ford Motor Co March 19 2001 American National Bankshares Inc February 26

2001 and AMERCO July 21 2000

As described above under the DGCL and the Companys bylaws it is the Board not the

shareholders who are vested with the authority and fiduciary obligation to manage the affairs

of the Company including the determination of the officers of the Company The DGCL does

not permit shareholders to compel directors to take action on matters as to which the directors are

required to exercise judgment Accordingly the Proposal is not proper subject for shareholder

action See Exhibit for the opinion of Richards Layton to this effect

The Company may omit the Proposal pursuant to Rule 14a-8i6 because the

Company lacks the power to implement the Proposal

Rule 14a-8i6 provides that company may omit proposal if the company would

lack the power or authority to implement the proposal The Proposal may be excluded on this

basis for two reasons

First as described above implementation of the Proposal would violate both the DGCL
and the Companys bylaws Accordingly the Company does not have the power and authority

to implement the Proposal See Exhibit for the opinion of Richards Layton to this effect

Second the Commission has consistently concurred with the exclusion of proposals

concerning the roles of Chairman of the Board and Chief Executive Officer where the proposal

or supporting statement does not provide the Company with sufficient flexibility for

implementation The Commission has stated that when the proposal does not provide the board

with an opportunity or mechanism to cure such violation of the standard requested in the

proposal it appears that the proposal is beyond the power of the board to implement Exxon

Mobil Corporation January 21 2010 excluding proposal that requests the chairman of the

board to be an independent director pursuant to Rule 14a-8i6 Cintas Corporation August

27 2004 same SouthTrust Corporation January 16 2004 Wachovia Corporation February

24 2004 and Bank ofAmerica Corporation February 24 2004 The Proposal does not provide

the Board with any flexibility for transition upon the departure of Chairman if no remaining

board member has both the time and willingness to accept the additional responsibilities of

serving as Chairman In such case it would not be in the Boards power to ensure that an

individual with the necessary qualifications availability and willingness to serve would assume

the role of Chairman immediately to comply with the Proposal and additional time would be

required for identification and election of suitable director to become Chairman The Proposal

does not provide the Company with this necessary flexibility
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For the reasons stated above the Company respectfully submits that the Proposal may be

excluded from the 2012 Proxy Materials under Rule 14a-8i6
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CONCLUSION

The Company respectfully requests confirmation that the Staff will not recommend any

enforcement action if in reliance on the foregoing Morgan Stanley omits the Proposal from its

2012 Proxy Materials if you should have any questions or need additional information please

contact the undersigned at 212450-6145 or marc.williamsdavispolk.com If the Staff does

not concur with the Companys position we would appreciate an opportunity to confer with the

Staff concerning these matters prior to the issuance of its response

Attachment

cc w/ an Martin Cohen Corporate Secretary Morgan

Stanley

Jeanne Greeley ORegan Assistant Secretary

Morgan Stanley

Francois Swanepoel
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Proposal
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Morgan Stanley

1585 Broadway

New York NY

10036

28 November 2011

Mr Martin Cohen Secretory

As the long term owner of 208 common shores in Morgan Stanley am
submitting this proposal for your careful and serious consideration To

each owner of our great company and members of our board of

dIrectors

hold my shares in on account with ID Ameritrade

My address

FISMA 0MB Memorandum M-07-16

Feel free to contact me at 704 401 9975 if you have any questions

Resolved that The position of CEO and Chairman of the Board be

separated Practice good corporate governance by doing all that is

necessary to keep the positions in people as appose to only person

urge each owner of our great company to vote FOR this important

proposal

Respectfully submitted

Swan
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Exhibit

Correspondence and Proof of Ownership
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22I Avenue of the Americas

New Yod NY 10020

Morgan StanLey

Direct Dial 212 762-7325

FaaimiIe No 212 5074010

Email Jacob 7Wermor2anstanlev.com

VIA OVERNIGET MAIL

December 16 2011

Mr Francois Swanepoel

FISMA 0MB Memorandum M-07-16

Re Morgan Stanley Stockholder Proposal

Dear Mr Swanepoel

On December 2011 we received your letter dated November 28 2011 submitting proposal for

inclusion in Morgan Stanleys the Company 2012 proxy statement There was not dated postmark on

your letter sent via the U.S Postal Service so we will assume that you mailed the letter and therefore

submitted your proposal on November 282011

Rule 14a-8b promulgated under.the Securities Exchange Act of 1934 as amended the Exchange

Act requires that in order to be eligible to submit proposal for inclusion in the Companys proxy

statement you must among other things have continuously held at least $2000 in market value of Morgan

Stanleys common stock for at least one year by the date you submitted the proposal and provide written

statement that you intend to continue to hold the shares through the date of the annual meeting of

shareholders You are not currently the registered holder on Morgan Stanleys books and records of any

shares of Morgan Stanley common stock and have not provided adequate proofof ownership Accordingly

you must submit to us written statement from the record holder of the shares usually broker or bai3k

veiifving that at the time you submitted the proposal November 28 2011 you had continuously held at

least $2000 in market value of Morgan Stanley common stock for at least the one year period prior to and

including the date you submitted the proposal Further you must provide written statement that you

intend to continue to bold the shares through the date of the annual meeting of shareholders

In order to meet the eligibility requirements for submitting shareholder proposal you must

provide the requested information no later than 14 calendar days from the date you receive this letter If you

provide us with documentation correcting these eligibility deficiencies postmarked or transmitted

electronically no later than 14 calendar days after the date you receive this letter we will review the

proposal to determine whether it is appropriate for inclusion in our proxy statement

copy of Rule 14a-8 which applies to shareholder proposals submitted for inclusion in proxy

statements is enclosed for your reference

Sincerely

\yW v4AA
i4b Tyler

Assistant Secretary

Enclosure
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AND RGtJtATlOt SECURITIES EXCftACT OF 1934

Browse oua Browse Neat

240.14a4 Shareholder proposals

ThIs section addresses when company must Include thareholdeS proposal in Its proxy Statement

and Identify the proposal In It kern of proxy when the company holds an annual or special meeting of

shweholders In sianmary In order to have your shareholder proposal Induded on companf proxy

card and Included along with any supporting statement in its proxy statement you must be eligible and

fallow certain procedures Under few sp.dflc cirrunstances Hue company Is permitted to exclude your

proposal but only alter ubmutting Its reasons to the Commission We stwdured this section In

queetior.-end-unswer format so that It Is easier to understand The references to

sha older sesldng to submit the proposal

Queson Wat proposal shareholder proposal Is your recommendation or mquWement that

the company end/or Its board of directors lake action which you Intend to present eta meeting of the

ccmpanys shareholders Your ptoposal should state as clearly is possible the corns of action that you

believe the company should follow If your proposal placed on the conipanys proxy cord the company

must also provIde In the form of proxy means for shareholders to specify by boxes choice betwaen

approval or disapproval or abstention Unless otherwIse Indicated the word propos.r as used In this

section refers both to your proposaL and to your corresponding statement In support of your proposal it

any

QuestIon Wee Is
eligible to submit proposal and how dot demonstrate to the company that am

elIgible In order to be eligible to submits proposal you must have contInuously held at least $2000
In market value or 1% of the companys securities entitled to be voted on the proposal at the meeting

feral least one yew by the date you submit the proposaL You roust continue to hold those securities

through the date or the meeting

If you are the registered holder of yoursecurities which means that your name appears In the

companys records as shareholder the company can verify your eligIbility on Its own although you wit

sUit have to provide the company with written statement that you Intend to continue to hold Hub

securItIes through the dale of the meeting of sharohoitlers However It Ike many shareholders you are

not registered holder the company Ikely does not know that you are shareholder or how many
shares you own In this case at th time you submit your proposal you must prove your eligibility to the

company hi one of two ways

The 1kM way is to submit to the company written statement from the recard holder of your

securities usually broker or bank verifying that at the this you submitted your proposal you

continuously held the securities for at least one year You must also Include your own written statement

that you Intend to continue to Md the securities through the date of the meeting of shareholders or

II Th second way to prove ownership applIes only If you have lied Schedula 130 $240.13d-101
Schedule 130 24Q.13d-1O2 Form 249 103 of this chapter Form 249.104 of this chapter
sndtor Form $249105 of this chapter or amendments to those docwnents or updated bins

reflecting your ownership of th shares as of or before the date on which the one-year eSgIy period

begins If you have tiled one of these doctanents with the SEC you may demonstrate your eligibility by

submitting to the company

copy of the schedule and/or fomu and any subsequent amendments reporting change In your

httpl/ecfr.gpoacccss.gov/cgilt/text/text-ldxcecfrsid92070d4242c2c6 1c9e99c75a19. 0f28/2009
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Your written statement that you continuously held the requked number of shares for the one-year

perIod as of the date of the ststement and

Your written statement that you intend to continue ownership of the shares through the date of the

companys annual or special meeting

Cc QueaUon How many proposals may submit Each shareholder may submit no more than one

proposal toe company for particular shareholders meeting

Question How long can my proposal be The proposal including any accompanying st4pcrtlflg

statement may not exceed 500 words

Questkai3 WIa Is the deadline for submitting proposat 10 you are submitting your proposal

for the companys annual meeting you can In most cases find Ihe deadline in lest years proxy

statement However If the company did not hold an annual meeting last year or has changed the date

of Its meeting this ye mote than 30 days Worn last years meeting you can usually find the deadine

In one of the companys quarterly reports on Form 10-012403068 of this chspterj or In shareholder

reports of Investment companies under 270.30d-l of this chapter of the investment Company Act of

1940 In order to avoid controversy shareholders should submit their proposals by means including

electronic means that permit them to prove the dale of delivery

The deadline Is calculated in the following mariner if the proposal Ii submitted for regularly

scheduled annual meeting The proposal must be received at the companys pdncal executive offices

not lass than 120 calendar days before the date of the companys proxy statement released to

shareholders In connection with the prevIous years annual meeting However If the company did not

hold an annual meeting the previous year or If the date of INs years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline isa reasonable

tine before the company begins to print and send its proxy materials

If you re submitting your proposal for meeting Of shareholders other Ihen regularly scheduled

annual meeting the dpadIie reasonable time before the company begins to print end sendits3loxy

matwiale

Question What if fall to follow one of the eligiblily or procedural requIrements explained in

answers to Questions through of this section The company may exclude your proposal but only

after It has notified you of the problem and you have felled adequately to Correct It VWhln 14 calendar

days of receiving your proposal the company must flOl/ you In writing of any procedural orJglblirty

deficiencies as well as of the tine Wane for your response Your response must be postmarked or

osmitted electronically later than 14 days from the date you received the companys notification

company need not provid you such notice of deficiency If the deficiency cannot be remedied such as

If you fall to submit proposal by the companys properly determined deadline if the company Intends to

exclude th proposal It later have to make submission under 240.14.-a and provide you with

copy under Question 10 below 240.14a-8W

If you fall ii your promise to hold the requited nuner of securities through the date of the meeting of

shareholders then the company wili be permitted to exclude all of your proposals from Its proxy

materials for any meeting held In the following two calendar years

QuestIon Who has the burden of persuading the Commission or its staff that my proposal can be

excluded Except as otherwise noted the burden is on the company to demonstrate that It Is entitled to

exclude proposal

Question Must eppeerpemopally at the shareholders meeting to present the proposal EIther

you or your representative who Is qualified under state law to present the proposal on your behalf must

attend th meeting to present the proposaL Whether you attend th meeting yourself or send qualified

representative to the meeting In your place you should make sure that you or your representative

follow the proper state lew procedures for attending th meeting andPcr presenting your proposal

lf the company holds Iti shareholder meeting In whale or in part via electronic media arid the

company permits you oryctr representative to present your proposal via such media then you may

appear through electronic media rather than travelIng to tie meeting to appear in person

If you or your qualified representative fail to appear end present the proposal without good cause
the company will be permItted to exclude alt of your proposals from its proxy materials for any meetings

http//ecfr.gpoaccessgov/cgi/t/text/text-idxcccfrsid92O7Qd4242c2c61f9e99c75al 10/28/2009
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held In the following bee calendar years

Question It have complied with the procedural raoplemants on what other base may company

rely to exclude my prcposall Improper under stats law 111 proposal Is note proper suled for

action by shareholders under the laws of the
Jurisdiction

of the companys organization

Note to paragraphl1 Depending on the subject maUer some proposals am not considered

proper under state law ft they would be binding on the company if approved by shareholders

In our experience most pmpoeals that are cast as recommendations or requests that the

board ot directors take spedfled actlofl are proper under state law cordingly we will

assume that proposal drafted ass recommendation or suggestion is proper unless the

company demonetndss otherwise

Vfofation ollet If th proposal would If implemented cause the company to violatS any state

federal or foreIgn law to whIch It Jbiec

Note to paragraph2 We will not apply this basis for exclusion to permit exclusion cia

proposal on grounds that It would violate foreign law II comphanc with the foreign law would

result Ins violation at any state or federal law

Vkttcn of proxyn4es If the proposal or supporting statement Is contrary to any of the

Commissions proxy rules including 240.14a-9 which prohibits matedely false or misleading

statements to proxy aalldttog materials

Personal gr1svanc spenWkferest lithe proposal illates to the redress of personal claim or

grievance against the company or any other person or If It Is designed to result In benefit to you or to

further personal interest which Is not shared by the other shareholders at large

Ralsvsnce If the proposal relates to operations which account for less than percent Of the

companys total assets at the end of it mast recent fiscal year and for less than percent of Its net

earnings end prose sales for It most recent fiscal year and is not otherwise significantly related to the

.companys budnes

Absence olpower/aumcvfly If the company would tech the power or authority to Implement the

Managecnentrnon If the proposal deals with matter relating to the companys ordinary

busineu opsmtion

RWetes to elecde lithe proposal relates to nomination or an .lectlon for membership on the

companys board of directors or analogou governing body are procedure for such nomination or

ConflIcts edb ccmpansproposat If the proposal directly confUcts with one of the companys own

proposals to be submitted to shareholders at the sane mseti

Note to paragaphi9 companys submission to the Commission under thIs section should

specify the points of conflict with the companys proposal

10 Subafantle1hnplemenfed It the company has already substantially implemented the proposal

II OopMcefr.v If the proposal substantially dupllcates another proposal previously submitted to the

company by another proponent thstwW be Induded In the companys proxy materials for the same

meeting

12 RnubmIcscns If the proposal deals with substantially the same subled matter as another

proposal or proposals that has or hove been previously Included in the companys proxy materials within

the prsosdlng calendar years company may uxotude It Pam Ma proxy materials for any meeting held

withIn calendar years of the last time It was included lithe proposal received

Less than 3% of the vote If proposed once within the precadlng calendar yearn

ii Less than 6% of the vote on II last submission to shareholders ft proposed talce previously within

http//ecfr.gpoaccessgov/cgWtext/text-idxcccfrald92070d4242c2c61fe9e99c75a19.. 10/28/2009
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the precedIng calendar years or

Ili Less than 10% of the vote on Its last submission to shaseholders if proposed three times or more

previousty within the preceding calendar years and

13 eofc emow7tcfefWdevxt If the proposal relates to specIfic amounts of caih or stodc dividends

Question 10 %Mtst procedures must the company follow If itintends to exclude my proposal If the

company Intends to exdude proposal from Ito proxy matarists It must file lb masons wIth the

CommIssion no later than 80 calendar days bofor ft es Its definitive proxy stptement and form of proxy

with the Cc vnission The company must ibmitoneously provide you with copy oIls submission The

Commission staff may permit the company to make Its submission later than 80 days before the

company IlIes Its definitiv proxy statement and form of proxy If the company demonstrates good cause

for missing the deadhos

The company must file six paper copies of the following

The proposal

II An explanation oIwty the company believes that It may exdude the proposal whidi should If

po.s1e refer to the most recent applIcable authority auth as prior Division letters issued under the

rule end

III supporting opinion of counsel when seth reasons are based on matters of state or foralgo law

Question 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but liii not required You should try to submit any response to us with

copy to the company as soon an possible atter the company makes lb submissIon This way the

Commission aWl will have lim to consider Amity your submission before It issues its response You

should submit six paper copies of your response

Question 12 If the company includes my shareholder proposal In lb proxy materials what Information

about me must it Inditide along with the proposal Itseti

The companys proxy statement must Induda your name and addrea5 as well as the number of the

companys voting sewdtlea that you hold However instead of providing that Infonnatlon the company

may Instead include statement that it wg provide the Information to shareholders promptly upon

receiving en oral or written reupest

The company Is not responsible for the contents of your proposal or supporting statement

Question 13 Wat can do It the company Indudes In lb proxy statement reasons why It believes

shareholders should not vote In favor of my proposal end disagree with some of Its statements

The company may elect to Include in its proxy statement reasons why It believes shareholders

should vote against yourproposal The company is allowed to make arguments reflecting its own point

of view just you may express your own poW of view In your proposats supporting statement

However If you believe that the companys opposition to your proposal contains materially false or

misleading statements that may violate our anti-baud rule 240.14.4 you should prompty send to the

Commission staff and the company Ieflsr explaining the reasons for your view along with copy of the

companys statements opposing your proposal To the extent possible your letter should include spedlic

factual Information demonstrating the inaccuracy of the companys ciekns Thts permitting you may
wish to try to work out your differences with the company by yourself before contacting the Commission

stat

require the company to send you copy of Its statsmsnts opposing your proposal before It sends

its proxy materials so that you may bring to our attention any materially folio or misleading statements

under the following tinsframss

111 our no-action responae raqukas that you make revisions to your proposal or squpomtng statement

as condition to mquirkigth company tolndude it in Its proxy materials then the company must

hitp//ecfr.gpoaccess.gov/cgi/t/text/text-idxcecfrsid92070d4242c2c61 fe9e99c7Sal 9.. 10/28/2009
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provide you wia copy of fli cppcsflfon statsm.nb no liter then csender days after Ihe company

recevss copy of your mvlsed prcposal or

II In .8 other case the company must provIde you wIth copy of li oppotiOn tatem.nts no liter

than 30 caJendar days before Its flies dsflnlttve copies oUts proxy statement end form of proxy under

240.14-.6

f63 FR 29119 May 28 1998 63 FR 5002250623 Sept 22 1998 as amended at 72 FR 4168 Jan 29

2007 12 FR 70456 Dec 11 2001 73 FR 977 Jan 420083

rn Smee

Foassdasor cuninuts regudeg .CPR sduiornS.nt Ve.iIss ord..q ernst Qca
FurnXnsie.l CFR rngarn..I mdd syIIueS ernst

Sal
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-Or
From FISMA 0MB Memorandum MO7-16

Sent Saturday December 17 2011158 PM
To Tyler Jacob LEGAL
Subject Stockholder Proposal CF Swanepoel

Importance High

My address

FISMA 0MB Memorandum M-07-16

Please see attached letter



Dear Mr Tyler

On December 17 2011 received your letter dated December 16 2011 It is my Intention to comply with

rule 14a-Sb promulgated under the Securities Exchange Act of 1934 as amended

intend to continue to hold my common shares of stock In Morgan Stanley through the date of the

companys annual shareholders meeting to be held In 2012

Furthermore will provide Morgan Stanley with the rest of the requested Information as set forth In your

letter dated December 16 2011 wIthin 14 calender days from today December 17 2011 As soon as my

broker TD Ameritrade provide me with written proof of the requested InformatIon will communicate It to

you

Kind regards

raIsSwanepoel



FromFISMA 0MB Memorandum M-07-16

Sent PM

To Tyler Jacob LEGAL

Subject CF Swanpoel Stockholder Proposal

Please see attachments



Dear Mr Tyler

On December 17 2011 received your letter dated December 16 2011 It is my intention to comply with

rule 14a-8b promulgated under the Securities Exchange Act of 1934 as amended

intend to continue to hold my common shares of stock in Morgan Stanley through the date of the

companys annual shareholders meeting to be held in 2012

Furthermore will provide Morgan Stanley with the rest of the requested information as set forth in your

letter dated December 16 2011 within 14 calender days from today December 17 2011 As soon as my

broker TD Ameritrade provide me with written proof of the requested information will communicate it to

you

Kind regards

bisSwanepoel



Dear Mr Tyler

Further to my letters dated 28 November 2011 and 17 December 2011 hereby

submit to you the information as requested In your letter dated 16 December 2011

Within 14 calender days from 17 December 2011 as requested As proof that have

been holder of 208 common shares of Morgan Stanley throught my broker TD
Amerltrade the record holder The market value of my holding In Morgan Stanleys

common stock did not drop below $2000.00 between 28 November 2010 and 28

November 2011

As proof of this please find attached the letter from TD Ameritrade

slncerley hope everything Is In order and my proposal will find lts way to our 2012

proxy statement

Kind regards

ncols Swanepoel



Ameritrade

December22 2011

Cornelius Swanepoel

FISMA 0MB Memorandum M-07-16

Re confirmation of Purchase History

Dear Cornelius Swanepoel

Thank you for your request regarding your TD Ameritrade accoulTheiairnMemoranoIt14led7bWow is the

purchase information you requested If you have questions regarding your tax
iiaoility or need assistance

with determining your cost basis please consult with qualified tax advisor

MS Moraan Stanley

01126/2007 Purchased 208 shares at $82.10 per share for total of $17 0686.79

If we can be of any further assistance please log on to your account and click Message Center under

Home to write us Client Services representative will respond to your query through your Message

Center inbox You can also call Client Services at 800-669-3900 Were available 24 hours day seven

days week

Sincerely

Jack Rynes

Resource Specialist

ID Ameritrade

This Information is irnished as part of general information service and TO Meiitrade shall not be liable for any damages adsng
out of any inaccuracy in the Information Because this information may differ from your TO Merltrade monthly statement you

should rely only on the TO Ameritrade monthly statement as the official record of your TO Ametitrade accouni

TO Ameritrade does not provide legal or tax advice Please consult your legal or tax advisor regarding tax consequences of your

transactions

Market volatility volume and system availablitty may delay account access and trade executions

TO Arneritrade Inc member FINRNSIPC/NFA TO Ameitrade is trademark jointly owned by TO Ameritrade lP Company Inc

and The TorontoDommion Bank 2011 TO Ameritrade IP Company Inc All
rights reserved Used with permission

TOA 1721 106/11

10625 Farnam Dnve Ornaca NE 68154 80066535OO www.tdarnentrade corn



From Tyler Jacob LEGAL
Sent Friday December 30 2011 310 PM

To Francois

Subject RE CF Swanpoel Stockholder Proposal

Per your request confirm receipt of your email dated December 23 2011

Jacob Tyler Executive Director

Morgan Stanley Legal and Compliance

1221 Ave of the Americas 35th Floor New York NY 10020

Phone 212 762-7325

Jacob.Tylerjmoranstanley.com

Fromr FISMA 0MB Memorandum M-07-16

Sent PM

To Tyler Jacob LEGAL

Subject CF Swanpoel Stockholder Proposal

Please see attachments

NOTICE Morgan Stanley is not acting as municipal advisor and the opinions or views contained herein are not

intended to be and do not constitute advice within the meaning of Section 975 of the Dodd-Frank Wall Street Reform

and Consumer Protection Act If you have received this communication in error please destroy all electronic and paper

copies and notify the sender immediately Mistransrnission is not intended to waive confidentiality or privilege Morgan

Stanley reserves the right to the extent permitted under applicable law to monitor electronic communications This

message is Subject to terms available at the following
link pf _njgpg op If you cannot

access these links please naSty us by reply message and we will send the contents to you Sty messaging with Morgan

Stanley you consent to the foregoing



Exhibit

Opinion of the Companys Delaware Counsel
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ICHARDS
AYTON

INGER

January 10 2012

Morgan Stanley

1585 Broadway

New York New York 10036

Re Shareholder Proposal of Francois Swanepoel

Ladies and Gentlemen

We have acted as special Delaware counsel to Morgan Stanley Delaware

corporation the Company in connection with proposal the Proposal by Francois

Swanepoel the Proponent dated November 28 2011 In this connection you have requested

our opinion as to certain matters under the laws of the State of Delaware

For the purpose of rendering our opinion as expressed herein we have been

furnished with and have reviewed the following documents the Amended and Restated

Certificate of Incorporation of the Company as filed with the Secretary of State of the State of

Delaware the Secretary of State on April 2008 as amended by the Certificates of

Designation of the Company as flied with the Secretary of State on October 10 2008 October

13 2008 and October 28 2008 respectively and the Certificates of Elimination of the Company

as filed with the Secretary of State on June 23 2009 and July 20 2011 collectively the

Certificate of Incorporation ii the Bylaws of the Company amended and restated on March

2010 the Bylaws and iiithe Proposal

With respect to the foregoing documents we have assumed the authenticity of

all documents submitted to us as originals ii the conformity to authentic originals of all

documents submitted to us as copies iiithe genuineness of all signatures and the legal capacity

of natural persons and iv that the foregoing documents in the forms thereof submitted to us for

our review have not been and will not be altered or amended in any respect material to our

opinion as expressed herein We have not reviewed any document other than the documents

listed above for purposes of rendering this opinion and we assume that there exists no provision

of any such other document that bears upon or is inconsistent with our opinion as expressed

herein In addition we have conducted no independent factual investigation of our own but

rather have relied solely on the foregoing documents the statements and information set forth

therein and the additional factual matters recited or assumed herein all of which we assume to be

true complete and accurate in all material respects

aa

One Rodney Square 920 North King Street Wilmington D1 19801 Phone 302-651-7700 Fax 302-651-7701
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We have been advised and accordingly assume for purposes of our opinion

herein that James Gorman currently holds both the offices of Chairman of the Board of

Directors Chairman and Chief Executive Officer CEO of the Company

THE PROPOSAL

The Proposal states the following

RESOLVED that The position of CEO and Chairman of the Board

be separated Practice good corporate governance by doing all that

is necessary to keep the positions in people as appose to

only person urge that each owner of our great company to

vote FOR this important proposal

We have been advised that the Company is considering excluding the Proposal

from the Companys proxy statement for the Annual Meeting under among other reasons Rules

4a-8il 4a-8i2 and 4a-8i6 promulgated under the Securities Exchange Act of 1934

as amended Rule 14a-8iXl provides that registrant may omit shareholder proposal the

proposal is not proper subject for action by shareholders under the laws of the jurisdiction of

the companys organization Rule l4a-8i2 provides that registrant may omit proposal

from its proxy statement when the proposal would if implemented cause the company to

violate any state federal or foreign law to which it is subject Rule 14a-8iX6 allows

proposal to be omitted if the company would lack the power or authority to implement the

proposal In this connection you have requested our opinion as to whether under Delaware

law the Proposal is proper subject for action by the Companys shareholders ii the

implementation of the Proposal if adopted by the Companys shareholders would violate

Delaware law and iiithe Company has the power and authority to implement the Proposal

For the reasons set forth below the Proposal in our opinion is not proper

subject for action by the shareholders of the Company under Delaware law would if

implemented violate Delaware law and is beyond the power and authority of the Company to

implement

DISCUSSION

Section 141a of the General Corporation Law of the State of Delaware

As general matter the directors of Delaware corporation are vested with the

power and authority to manage the business and affairs of the corporation Section 141a of the

General Corporation Law of the State of Delaware the General Corporation Law provides in

relevant part as follows

The business and affairs of every corporation organized under this

chapter shall be managed by or under the direction of board of

RLFI 5723236v
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directors except as may be otherwise provided in this chapter or in

its certificate of incorporation

Del 141a Bylaws Section 3.01 The business and affairs of the

shall be managed by or under the direction of its Board of Directors In addition to the powers

and authorities by these expressly conferred upon them the Board of Directors may

exercise all such power of the and do all such lawful acts and things are not by law

or by the of Incorporation or by these required to be exercised or done by

the stockholders.

Section 141a expressly provides that if there is to be any deviation from the

general mandate that the board of directors manage the business and affairs of the corporation

such deviation must be provided in the General Corporation Law or the certificate of

incorporation CA Inc AFSCME Employees Pension Plan 953 A.2d 227 232

Del 2008 Lehrman Cohen 222 A.2d 800 808 Del 1966 Section 141a sets forth the

overall approach taken by the General Corporation Law with regard to the separate and distinct

roles of the shareholders or investors of the corporation on the one hand and the board of

directors or managers of the corporation on the other hand As the Delaware Supreme Court has

stated cardinal precept of the General Corporation Law of the State of Delaware is that

directors rather than shareholders manage the business and affairs of the corporation Aronson

Lewis 473 A.2d 805 811 Del 1984 In re Citiroup Inc Sholder Deny Litig 964 A.2d

106 120 Del Ch 2009 see also Quickturn Design Sys Inc Shapiro 721 A.2d 1281 1291

Del 1998 One of the most basic tenets of Delaware corporate law is that the board of

directors has the ultimate responsibility for managing the business and affairs of corporation.

This principle has long been recognized in Delaware Thus in Abercrombie

Davies 123 A.2d 893 898 Del Ch 1956 revtd on other grounds 130 A.2d 338 Del 1957
the Court of Chancery stated that there can be no doubt that in certain areas the directors rather

than the stockholders or others are granted the power by the state to deal with questions of

management policy Similarly in Maldonado Flynn 413 A.2d 1251 1255 Del Ch 1980
revd on other grounds sub nom Zapata Corp Maldonado 430 A.2d 779 Del 1981 the

Court of Chancery stated

board of directors of corporation as the repository of the

power of corporate governance is empowered to make the

business decisions of the corporation The directors not the

stockholders are the managers of the business affairs of the

corporation

Id Del 141a see also Revlon Inc MacAndrews Forbes Holdings Inc 506 A.2d

173 Del 1986 Adams Clearance Corp 121 A.2d 302 Del 1956 Mayer Adams 141

A.2d 458 Del 1958 Lehrman 222 A.2d at 800 In re CNX Gas Corp Sholders Litig 2010

WL 2705147 at 10 n.12 Del Ch July 2010 appeal refused 30 A.3d 782 Del 2010

TABLE
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The rationale for these statements is as follows

Stockholders are the equitable owners of the corporations

assets However the corporation is the legal owner of its property

and the stockholders do not have any specific interest in the assets

of the corporation Instead they have the right to share in the

profits of the company and in the distribution of its assets on

liquidation Consistent with this division of interests the directors

rather than the stockholders manage the business and affairs of the

corporation and the directors in carrying out their duties act as

fiduciaries for the company and its stockholders

Norte Co Manor Healthcare Corp 1985 WL 44684 at Del Ch Nov 21 1985

citations omitted As result directors may not delegate to others their decision making

authority on matters as to which they are required to exercise their business judgment

Rosenblatt Getty Oil Co 1983 WL 8936 at 18 Del Ch Sept 19 1983 493 A.2d

929 Del 1985 see also Grimes Donald 673 A.2d 1207 1214 Del 1996 overruled on other

grounds Brehm Eisner 746 A.2d 244 Del 2000 Field Carlisle Corp 68 A.2d 817 820-

21 Del Ch 1949 Clarke Meml College Monaghan Land Co 257 A.2d 234 241 Del Ch

1969 Nor can the board delegate or abdicate this responsibility in favor of shareholders

Paramount Commcns Inc Time Inc 571 A2d 1140 1154 Del 1989 Smith Van

Gorkom 488 A.2d 858 873 Del 1985 see also Air Prods Chems. Inc Airgas Inc 16

A.3d 48 124 Del Ch 2011

In exercising their discretion concerning the management of the corporations

affairs directors of Delaware corporation owe fiduciary duties of care and loyalty to the

corporation and its shareholders Schoon Smith 953 A.2d 196 206 Del 2008 However

directors are not obligated to act in accordance with the desires of the holders of majority of the

corporations shares See Paramount Commcns Inc Time Inc 1989 WL 79880 at 30 Del
Ch July 14 1989 The corporation law does not operate on the theory that directors in

exercising their powers to manage the firm are obligated to follow the wishes of majority of

shares.TM 571 A.2d 1140 Del 1989 see also Hollinger Inc Hollinger Intl Inc 858

A.2d 342 386-87 Del Ch 2004 For example in Abercrombie 123 A.2d 893 the plaintiffs

challenged an agreement among certain shareholders and directors which among other things

purported to irrevocably bind directors to vote in predetermined manner even though the vote

might be contrary to their own best judgment The Court of Chancery concluded that the

agreement was an unlawful attempt by shareholders to encroach upon directorial authority

So long as the corporate form is used as presently provided

by our statutes this Court cannot give legal sanction to agreements

which have the effect of removing from directors in very

substantial way their duty to use their own best judgment on

management matters
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Nor is this as defendants urge merely an attempt to do

what the parties could do in the absence of such an

Certainly the stockholders could agree to course of persuasion

but they cannot under the present law commit the directors to

procedure which might force them to vote contrary to their own

best judgment

am therefore forced to conclude that agreement is

invalid as an unlawful attempt by certain stockholders to encroach

upon the statutory powers and duties imposed on directors by the

Delaware corporation law

Abercrombj 123 A.2d at 899-900 citation omitted

In more recent decision the Delaware Supreme Court found that Section 141a
was violated where proposed bylaw would impennissibly infringe on directors exercise of

their fiduciary duties 953 A.2d at 237 In the Court invalidated stockholder-proposed

bylaw that would have required the board to pay dissident stockholders proxy expenses for

running successful short slate because the bylaw potentially would have required the board to

expend corporate funds in cases where the exercise of their fiduciary duties would have restricted

such expenditures j4 at 240 The Court stated that such bylaw would violate the prohibition

which our decisions have derived from Section 14 1a against contractual arrangements that

commit the board of directors to course of action that would preclude them from fully

discharging their fiduciary duties to the corporation and its shareholders Id at 238 In

reaching this decision the Court noted that it had previously invalidated contracts that would

require board to act or not act in such fashion that would limit the exercise of their fiduciary

duties and pointed to prior authority in which contractual provisions were found to be invalid

because they would impermissibly deprive any newly elected board of its statutory authority

to manage the corporation under Del 141a at 23 8-39 internal quotations omitted

The Court noted that although the cases on which its opinion was premised

involved binding contractual commitments limiting the boards fiduciary dutiesas opposed to

stockholder-proposed bylawsthe general principles applied equally to both j4 at 239 The

Court stated

This case involves binding bylaw that the shareholders seek to

impose involuntarily on the directors in the specific area of

election expense reimbursement Although this case is

distinguishable in that respect the distinction is one without

difference The reason is that the internal governance contract

which here takes the form of bylawis one that would also

prevent the directors from exercising their full managerial power in

circumstances where their fiduciary duties would otherwise require

them to deny reimbursement to dissident slate That this
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limitation would be imposed by majority vote of the shareholders

rather than by the directors themselves does not in our view

legally matter

Id see also Ouicktum 721 A.2d at 1291-92 The Delayed Redemption Provision however

would prevent newly elected board of directors from completely discharging its fundamental

management duties to the corporation and its stockholders for six months... Therefore we hold

that the Delayed Redemption Provision is invalid under Section 141a which confers upon any

newly elected board of directors j\4i power to manage and direct the business and affairs of

Delaware corporation The Delayed Redemption Provision tends to limit in substantial way

the freedom of elected directors decisions on matters of management policy

Therefore it violates the duty of each elected director to exercise his own best judgment

on matters coming before the board alterations in original footnotes omitted

Section 141a of the General Corporation Law and relevant case law clearly

provide that subject to limitations set forth in the General Corporation Law or in corporations

certificate of incorporation it is the board of directors of Delaware corporation not the

shareholders that manages the affairs of the corporation subject to the fiduciary duties of the

directors In this case the Proposal would impermissibly restrict the directors managerial

authority and the exercise of the directors fiduciary duties by requiring the Board of Directors of

the Company the Board to remove Mr Gorman from his position as either Chairman or

CEO regardless
of the Boards judgment as to whether such removal is in the best interests of

the Company and its shareholders and by otherwise infringing on the Boards discretion with

respect to the selection of officers

Like the proposed bylaw at issue in the Proposal would constitute an

internal governance contract that would commit the directors to subordinate their fiduciary

duties to act in the best interests of the Company and its shareholders to supervening duty to act

in manner consistent with the Proposal As discussed above under the statutory framework

the power to manage the affairs of the Company including electing and removing officers of the

Company is vested in the Board subject to the Boards fiduciary duties Thus it is the Board

acting in its good faith business judgment that must decide who should serve as Chairman and

CEO and whether such positions should be held by the same person However if the Proposal is

adopted by the Companys shareholders the Board would be required to remove Mr Gonnan

from his position as Chairman or CEO regardless of whether the Board believed such removal is

in the best interests of the Company and its shareholders Furthermore if implemented the

Proposal would force the Board to refrain from electing any other person to both the Chainnan

and CEO offices despite the Boards good faith detennination that such offices should be held by

the same person thereby preventing the Board from acting in accordance with its fiduciary

obligations to the Company and its shareholders As such because the duty created by the

Proposal to remove Mr Gorman from office and to refrain from electing any other person to

both offices as the case may be could result in the Board violating its fiduciary duties to the

Company and its shareholders under the principles of as well as Quicktum it would be

found to be invalid 953 A.2d at 240 the Bylaw mandates reimbursement of
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election expenses in circumstances that proper application
of fiduciary principles could

preclude That such circumstances could arise is not far fetched Under Delaware law board

may expend corporate funds to reimburse proxy expenses the controversy is concerned

with question of policy as distinguished from personnel management But in situation

where the proxy contest is motivated by personal or petty concerns or to promote interests that

do not further or are adverse to those of the corporation the boards fiduciary duty could

compel that reimbursement be denied altogether internal citations omitted Because the

Proposal if implemented would impermissibly restrict and infringe on the directors exercise of

their fiduciary duties and managerial authority in violation of Section 141a of the General

Corporation Law the Proposal would violate Delaware law Since the implementation of the

Proposal would violate Delaware law the Company does not have the power and authority to

implement the Proposal Additionally because it is the Board not the shareholders who are

vested with the authority and fiduciary obligation to manage the affairs of the Company under

Section 141a of the General Corporation Law including the determination of the officers of the

Company and the General Corporation Law does not permit shareholders to compel directors to

take action on matters as to which the directors are required to exercise judgment in manner

which may in fact be contrary to the directors own best judgment 953 A.2d at 239 the

Proposal is not proper subject for shareholder action.1

Section 142 of the General Corporation Law of the State of Delaware

In addition to Section 141as broad grant of authority to board of directors to

manage the business and affairs of Delaware corporation the General Corporation Law also

specifically addresses the governance of Delaware corporation insofar as it relates to the officer

positions of Delaware corporation and the election of persons to such positions In particular

Section 142 of the General Corporation Law expressly authorizes the board of directors to

The Proposal could be viewed as violating Section 14 1a of the General Corporation

Law also because it could require the Company to expend additional funds in the form of

compensation for second person to hold one of the positions of Chairman or CEO that single

person otherwise would have held The Board is under an obligation to use its own best

judgment to determine how corporate funds should be spent including with respect to

compensation See Brehm Eisner 746 A.2d 244 263 Del 2000 Alessi Beracha 849

A.2d 939 943 Del Ch 2004 UIS Inc Walbro Corp 1987 WL 18108 at Del Ch Oct

1987 By mandating that two different persons hold the offices of Chairman and CEO the

Company could be required to incur additional compensation costs that it otherwise would not

have incurred thereby abrogating the duty of the Board to exercise its informed business

judgment concerning expenditures by the Company 953 A.2d at 240-41 fmding that

stockholder-proposed bylaw mandating reimbursement of successful dissident stockholder proxy

expenses would violate Delaware law since it could require the corporation to pay such expenses

even where the boards fiduciary duties could compel that such reimbursement be denied

altogether
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determine the titles and duties of the officers who will execute the day-to-day business of the

corporation Section 142a provides in relevant part as follows

Every corporation organized under this chapter shall have such

officers with such titles and duties as shall be stated in the bylaws

or in resolution of the board of directors which is not inconsistent

with the bylaws .. Any number of offices may be held by the

same person unless the certificate of incorporation or bylaws

otherwise provide

Del 142a

Section 142a of the General Corporation Law also expressly provides that

person may simultaneously hold multiple officer positions Section 142a only permits such

authorization to be limited by provision in the certificate of incorporation or the bylaws of the

corporation In this case the Proposal is neither an amendment to the certificate of incorporation

nor bylaw term Indeed Section 4.01 of the Bylaws mirrors the relevant provision of Section

142a in providing that number of offices may be held by the same person unless

otherwise prohibited by law the of Incorporation or these Therefore

the Proposal would violate Section 142a of the General Corporation Law because it would

prohibit person from holding the Chairman and CEO positions without such prohibition being

reflected in the Certificate of Incorporation or the Bylaws

Section 142b of the General Corporation Law provides that shall be

chosen in such manner and shall hold their offices for such terms as are prescribed by the bylaws

or determined by the board of directors or other governing body Del 142b Thus

Section 142 of the General Corporation Law expressly grants board of directors the power to

determine the officers of the corporation Read together Sections 142a and of the General

Corporation Law vest the Board with the authority to choose the officers of corporation

Sections 142a and permit such authorization to be limited by provision in the bylaws of

the corporation In this case the Proposal is not bylaw term Indeed the Bylaws rather than

limiting the discretion of the Board reiterate the Section 142 authority of the Board to elect

officers by providing in Section 4.01 of the Bylaws that officers of the shall be

elected by the Board of Directors and shall consist of Chairman of the Board Chief

Executive Officer and in Section 4.02 of the Bylaws that elected officers of the

shall be elected annually by the Therefore the Proposal would violate

Sections 142a and of the General Corporation Law because it would restrict the authority of

the Board to select the Chairman and CEO of the Company without such prohibition being

reflected in the Certificate of Incorporation or the Bylaws.2

The Proposal could similarly be viewed as violating Section 142e of the General

Corporation Law which vests the board of directors of Delaware corporation with the authority

to fill officer vacancies in the absence of contrary bylaw Del 142e In the absence of
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The Proposal also violates Section 142 of the General Corporation Law because it

would mandate the removal of Mr Gorman As stated by the Delaware Supreme Court

Directors are empowered to remove officers under the Delaware General Corporation Law

Cooper Anderson-Stokes Inc 571 A.2d 786 Del 1990 TABLE citing Section 142b of

the General Corporation Law see also Unanue Unanue 2004 WL 2521292 at 14 Del Ch

Nov 2004 revised Nov 2004 It is well settled that officers of corporation serve at the

pleasure of the board of directors citing Stellini Oratorio 1979 WL 2703 Del Ch Sept

1979 The Proposal would take from the Board the power to determine whether Mr Gorman

should be removed as either Chairman or CEO and thus violate Section 142b of the General

Corporation Law

In sum the Proposal would violate Section 142 of the General Corporation Law

by eliminating the possibility of single person simultaneously holding the Chairman and CEO

positions by impermissibly infringing upon the directors power to determine the officers of the

Company and by mandating the removal of Mr Gorman Under Section 142 of the General

Corporation Law any limitations on the Boards discretion on these matters must be set forth in

the Certificate of Incorporation or the Bylaws Because the Proposal if implemented would

impermissibly restrict and infringe on the directors exercise of their authority with respect to the

election and removal officers in violation of Sections 142a and of the General Corporation

Law the Proposal would violate Delaware law Since the implementation of the Proposal would

violate Delaware law the Company does not have the power and authority to implement the

Proposal Additionally because it is the Board not the shareholders who are vested with the

authority and fiduciary obligation to determine the officers of the Company under Section 142

of the General Corporation Law the Proposal is not proper subject for shareholder action

The Bylaws

The Proposal which requires two different individuals to fill the positions of

Chairman and CEO would violate the Bylaws for reasons similar to those described above with

respect to Sections 141 and 142 of the General Corporation Law As discussed above Section

142 of the General Corporation Law provides that officers of Delaware corporation are chosen

in the maimer set forth in the bylaws of the corporation or by the board of directors Section 4.01

of the Bylaws provides in relevant part

The officers of the shall be elected by the and

shall consist of Chairman of the Board Chief Executive

Officer Any number of offices may be held by the same

person unless otherwise prohibited by law the of

Incorporation or these

Section 4.02 of the Bylaws provides in relevant part

contrary bylaw provision vacancy in any office of the corporation shall be

filled by the board of directors.
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The elected officers of the shall be elected annually by

the at the regular meeting of the held after each

annual meeting of stockholders

The Proposal which requires that the roles of CEO and Chairman be held by

different individuals would violate the Bylaws in two respects.3 First requiring the roles of

CEO and Chairman to be held by different persons contradicts Section 4.01 of the Bylaws which

provides that the Board may determine that number of offices may be held by the same

person unless otherwise prohibited by law the of Incorporation or these

Thus the Proposal removes the power from the Board to determine that the same person should

simultaneously hold the offices of Chairman and CEO contrary to the provisions of Section 4.01

which expressly permits dual officerships Second implementation of the Proposal would

necessitate the removal of Mr Gorman as Chairman or CEO since he holds both positions and

prohibit the Board from selecting persons to serve in both offices in the future even when the

Board would otherwise determine in the exercise of its good faith business judgment to do so

Thus the Proposal violates the Bylaws by taking from the Board the power to determine whether

Mr Gorman should be removed as either Chairman or CEO and the power to determine in the

future that person should be elected to both offices

Since the Proposal conflicts with Sections 4.01 and 4.02 of the Bylaws the

Proposal is contrary to Delaware law Edward Welch et aL Folk on the Delaware

General Corporation Law 109.8 at GCL-1-94 2009-2 Supp citing H.F Abmanson Co

Great Fin Corp 1997 WL 225696 at Del Ch Apr 25 1997 corporations

violation of one of its bylaws is sufficient to support claim for coercive relief that would

enforce the command of that bylaw because to hold otherwise would violate basic concepts of

corporate governance. Further since the implementation of the Proposal would violate

Sections 4.01 and 4.02 of the Bylaws the Company does not have the power and authority to

implement the Proposal Additionally because it is the Board not the shareholders who are

vested with the authority and fiduciary obligation to determine the officers of the Company

under Sections 4.01 and 4.02 of the Bylaws the Proposal is not proper subject for shareholder

action

CONCLUSION

Based upon and subject to the foregoing and subject to the limitations stated

herein below it is our opinion that the Proposal if implemented would violate Delaware law

that the Company lacks the power and authority to implement the Proposal and that the Proposal

is not proper subject for action by the shareholders of the Company under Delaware law

Indeed the Proposal could also be viewed as violating the Bylaws in third respect

Specifically the Proposal would require violation of Section 3.01 of the Bylaws which

provides that the affairs of the Company are managed by or under the direction of the Board for

the reasons set forth above in
part

of this opinion
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The foregoing opinion is limited to the laws of the State of Delaware We have

not considered and express no opinion on the laws of any other state or jurisdiction including

federal laws regulating securities or any other federal laws or the rules and regulations of stock

exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

Securities and Exchange Commission and to the Proponent in connection with the matters

addressed herein and we consent to your doing so Except as stated in this paragraph this

opinion letter may not be furnished or quoted to nor may the foregoing opinion be relied upon

by any other person or entity for any purpose without our prior written consent

Very truly yours

WH/B VP/SN
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